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The Department  of Labor (DOL) recom- 
mended debarment  of a c o n t r a c t o r  under  
t h e  Davis-Bacon A c t  ( A c t )  because  t h e  
c o n t r a c t o r  had f a l s i f i e d  certif ied pay- 
r o l l  records, and f a i l ed  to  pay its 
employees t h e  a p p r o p r i a t e  ra tes  of 
compensa t ion .  Based on o u r  independen t  
r e v i e w  of t h e  record i n  t h i s  matter, w e  
c o n c l u d e  t h a t  t h e  c o n t r a c t o r  d i s regarded  
i t s  o b l i g a t i o n s  t o  its employees under  
t h e  A c t .  T h e r e  was a s u b s t a n t i a l  v i o l a -  
t i o n  of t h e  A c t  i n  t h a t  t h e  underpayment 
of employees was i n t e n t i o n a l  and t h e  
cert if ied p a y r o l l s  were fa l s i f ied .  
Therefore, t h e  c o n t r a c t o r  w i l l  be 
debarred under  t h e  A c t .  

P u r s u a n t  t o  S l ( a )  of t h e  Davis-Bacon 
A c t ,  40 U.S.C. S 2 7 6 a ( a )  ( 1 9 8 2 ) ,  workers 
have a s t a t u t o r y  e n t i t l e m e n t  t o  c e r t a i n  
wage ra tes  which are n o t  subject  to  
c o n t r a c t u a l  m o d i f i c a t i o n s ,  and indeed  
which  are n o t  wa ivab le  by t h e  workers. 
Even i f  t h e  workers  here d i d  a t t e m p t  t o  
waive t h e i r  s t a t u t o r y  e n t i t l e m e n t s ,  t h e  
c o n t r a c t o r  is  st i l l  l i a b l e  for t h e i r  
f u l l  payment. Thus, t h e  c o n t r a c t o r ' s  
argument  t h a t  t h e  employees agreed t o  
s u c h  c o n t r a c t u a l  modif icat ions of t h e i r  
wage ra tes  consti tutes no  d e f e n s e  t o  
v i o l a t i n g  t h e  Davis-Bacon A c t .  

The A s s i s t a n t  A d m i n i s t r a t o r ,  Employment S t a n d a r d s  
A d m i n i s t r a t i o n ,  U n i t e d  States  Department  of Labor ( D O L ) ,  by 
a l e t te r  t o  t h e  Comptroller Genera l  dated December 17,  1984, 
recommended t h a t  t h e  names I n d u s t r i a l  E n g i n e e r s ,  Inc . ,  and 
Robert H. Chabot, i n d i v i d u a l l y  and as P r e s i d e n t  of Indus- 
t r i a l  E n g i n e e r s ,  Inc . ,  be placed o n  t h e  debarred b i d d e r s  
l i s t  for v i o l a t i o n s  of t h e  Davis-Bacon A c t ,  4 0  u . s . ~ .  
SS 276a t o  276a-5 ( 1 9 8 2 ) .  For  t h e  f o l l o w i n g  r e a s o n s ,  w e  
concur  w i t h  DOL'S recommendation and order its implementa- 
t i o n .  
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I n d u s t r i a l  E n g i n e e r s ,  I n c . ,  p e r f o r m e d  work as  a subcon-  
t r ac to r  u n d e r  f o u r  c o n t r a c t s  (N62472-81-C-0413, N62472-80- 
C-0150, N62472-80-C-0212, and  50-3K15-2-3). The f i r s t  t h r e e  
of t h e s e  c o n t r a c t s  were w i t h  t h e  Depar tmen t  of t h e  Navy and 
t h e  f o u r t h  was w i t h  t h e  D e p a r t m e n t  o f  A g r i c u l t u r e .  A l l  of 
t h e s e  c o n t r a c t s  were s u b j e c t  t o  t h e  Davis-Bacon A c t  r e q u i r e -  
m e n t s  t h a t  c e r t a i n  minimum wages b e  paid.  F u r t h e r ,  p u r s u a n t  
t o  29 C . F . R .  S 5 . 5 ( a ) ,  I n d u s t r i a l  E n g i n e e r s ,  I n c . ,  was t o  
s u b m i t  p a y r o l l  r e c o r d s  c e r t i f i e d  a s  t o  c o r r e c t n e s s  and 
c o m p l e t e n e s s .  

A s  a resul t  of a n  i n v e s t i g a t i o n  t h e  DOL found  t h a t  
s e v e r a l  v i o l a t i o n s  of t h e  Davis-Bacon A c t  were commi t t ed  by 
I n d u s t r i a l  E n g i n e e r s ,  I n c .  On a l l  of t h e  c o n t r a c t s  l i s t e d  
a b o v e ,  I n d u s t r i a l  E n g i n e e r s  f a i l e d  t o  pay a l l  o f  i t s  
e m p l o y e e s  t h e  minimum wages r e q u i r e d  by t h e  Davis-Bacon A c t .  
O t h e r  v i o l a t i o n s  were also u n c o v e r e d  d u r i n g  t h e  i n v e s t i g a -  
t i o n .  Some e m p l o y e e s  p e r f o r m e d  work on  t h e  projects b u t  
were n o t  l i s t e d  a t  a l l  on  t h e  c e r t i f i e d  p a y r o l l s  t h a t  were 
s u b m i t t e d .  Some employees  were paid a l l  o r  p a r t  of t h e  
wages i n  c a s h  b u t  n o t  n e c e s s a r i l y  a t  t h e  r e q u i r e d  minimum 
r a t e .  P a y r o l l s  were p r e p a r e d  and  c e r t i f i e d  so t h a t  it 
a p p e a r e d  t h a t  proper wages were b e i n g  p a i d .  On o n e  project, 
a n  i n d i v i d u a l  b r o u g h t  a crew t o  t h e  job  to  work f o r  Indus-  
t r i a l  E n g i n e e r s ,  and  a c c e p t e d  lump-sum c a s h  payments  which  
h e  t h e n  d i s t r i b u t e d  i n  unknown s h a r e s  t o  h i s  crew. F i n a l l y ,  
e v e n  when R o b e r t  H .  C h a b o t ,  P r e s i d e n t  o f  I n d u s t r i a l  Engi-  
n e e r s ,  a g r e e d  t o  make r e s t i t u t i o n  for one project ,  h e  t r ied 
t o  d e d u c t  amoun t s  a l l e g e d l y  l o a n e d  t o  employees  f rom t h e  
c h e c k s  p r o f f e r e d  as  r e s t i t u t i o n .  I n  summary, t h e  r e c o r d  o f  
t h e  i n v e s t i g a t i o n  is r i f e  w i t h  e x a m p l e s  o f  what  appear t o  be 
i n t e n t i o n a l  v i o l a t i o n s  o f  t h e  Davis-Bacon A c t  and  t h e  
g o v e r n i n g  r e g u l a t i o n s .  The DOL computed t h e  gross amount 
found  d u e  t o  be $60,480.08 ,  a l l  o f  which  h a s  been  p a i d  t o  
t h e  a f f e c t e d  employees .  

A t  t h e  c o n c l u s i o n  of i t s  i n v e s t i g a t i o n  t h e  DOL n o t i f i e d  
I n d u s t r i a l  E n g i n e e r s ,  I n c . ,  of t h e  v i o l a t i o n s  w i t h  which it 
was c h a r g e d  by  c e r t i f i e d  l e t te r  dated October 26 ,  1984,  
t o g e t h e r  w i t h  a n  a d m o n i t i o n  t h a t  d e b a r m e n t  was possible .  
F u r t h e r ,  I n d u s t r i a l  E n g i n e e r s ,  I n c . ,  was g i v e n  a n  o p p o r t u n -  
i t y  f o r  a h e a r i n g  b e f o r e  a n  a d m i n i s t r a t i v e  law j u d g e  i n  
a c c o r d a n c e  w i t h  29 C.F.R. § 5 . 1 2 ( b )  ( 1 9 8 4 ) .  The DOL 
reported t o  u s  t h a t  w h i l e  t h e  r e c o r d  i n d i c a t e s  t h a t  t h e  
l e t t e r  was r e c e i v e d ,  n o  h e a r i n g  was r e q u e s t e d .  A f t e r  reex- 
a m i n i n g  t h e  r e c o r d ,  DOL found  t h a t  I n d u s t r i a l  E n g i n e e r s ,  
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I n c . ,  and Mr. Robert H. Chabot v i o l a t e d  t h e  Davis-Bacon A c t  
w i t h o u t  any  factors m i l i t a t i n g  a g a i n s t  debarment .  There-  
fore, DOL recommended t h a t  t h e  names I n d u s t r i a l  Eng inee r s ,  
Inc . ,  and Robert H. Chabot, i n d i v i d u a l l y  and a s  P r e s i d e n t  of 
I n d u s t r i a l  E n g i n e e r s ,  Inc . ,  be p l a c e d  on t h e  debarred bid- 
ders l i s t  for v i o l a t i o n s  of t h e  Davis-Bacon A c t  which con- 
s t i t u t e d  a disregard of o b l i g a t i o n s  to  employees u n d e r  t h e  
A c t .  For t h e  f o l l o w i n g  r e a s o n s ,  w e  concur  i n  t h i s  recom- 
mendat ion.  

S e c t i o n  3 (a )  of t h e  Davis-Bacon A c t ,  40 U.S.C. 
S 276a-2(a)  ( 1 9 8 2 ) ,  a u t h o r i z e s  t h e  Compt ro l l e r  Gene ra l  to 
debar p e r s o n s  or f i rms whom h e  h a s  found to  have disregarded 
t h e i r  o b l i g a t i o n s  t o  employees under  t h e  A c t .  I n  Ci rcu lar  
Letter B-3368, March 19,  1957, we d i s t i n g u i s h e d  between 
" t e c h n i c a l  v i o l a t i o n s "  which resul t  from i n a d v e r t e n c e  or 
leg i t imate  d i s a g r e e m e n t  conce rn ing  c l a s s i f i c a t i o n ,  and 
" s u b s t a n t i a l  v i o l a t i o n s "  which are i n t e n t i o n a l  as  demon- 
s t ra ted  by bad f a i t h  or gross c a r e l e s s n e s s  i n  o b s e r v i n g  
o b l i g a t i o n s  t o  employees w i t h  r e s p e c t  t o  t h e  minimum wage 
p r o v i s i o n s  of t h e  Davis-Bacon A c t .  
records i s  a b a s i s  for debarment  under  t h e  Davis-Bacon A c t .  

Fa l s i f i ca t ion  of p a y r o l l  

See, e.g., M e t r o p o l i t a n  Home Improvement Roofing Co., Inc . ,  
B-215945, J a n u a r y  25, 1985. 

I n  a cer t i f ied le t te r  dated Februa ry  20 ,  1985, 
M r .  Robert  H. Chabot ,  P r e s i d e n t  of I n d u s t r i a l  Eng inee r s ,  
Inc . ,  has  p r e s e n t e d  cer ta in  matters for our c o n s i d e r a t i o n .  
I n  essence, h e  argues t h a t  h i s  f i r m  and h e  s h o u l d  n o t  be 
debarred. The a s s e r t i o n s  i n  h i s  l e t t e r  t e n d  t o  emphasize 
equi table  r e a s o n s  why h i s  f i r m  and h e  s h o u l d  n o t  be debarred 
ra ther  t h a n  c o n t e s t i n g  t h e  e x i s t e n c e  of t h e  v i o l a t i o n s  of 
t h e  Davis-Bacon A c t  which DOL alleges t o  have  occurred. 

I n  h i s  l e t t e r ,  M r .  Chabot o b s e r v e s  t h a t  h e  h a s  made 
f u l l  r e s t i t u t i o n  to  t h e  workers invo lved .  The record w e  
have r e c e i v e d  from DOL c o n f i r m s  t h i s .  However, by making 
f u l l  r e s t i t u t ion ,  a c o n t r a c t o r  is mere ly  do ing  what it 
was a l r e a d y  l e g a l l y  required t o  do. Making r e s t i t u t i o n  does 
n o t  n e g a t e  t h e  v i o l a t i o n s  of t h e  Davis-Bacon A c t  w h i c h  have 
occurred, n o r  does it n e c e s s a r i l y  m i l i t a t e  aga ins t  t h e  
i m p o s i t i o n  of t h e  debarment  s a n c t i o n .  

M r .  Chabot  argues f u r t h e r  t h a t  " [ t l h e  payment of low 
wages t o  our employees was t o  t h e i r  f u l l  knowledge. The[y]  
agreed to  work a t  t h i s  r a te  so t h a t  w e  could o b t a i n  jobs and 
keep busy." I n  t h i s  r e g a r d  s e c t i o n  l ( a )  of t h e  Davis-Bacon 
A c t ,  40 U.S.C. 5 2 7 6 a ( a )  ( 1 9 8 2 ) ,  i n  r e l e v a n t  p a r t ,  p rov ides :  
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" [E] v e r y  c o n t r a c t  based upon these specif i- 
c a t i o n s  s h a l l  c o n t a i n  a s t i p u l a t i o n  t h a t  t h e  
c o n t r a c t o r  or h i s  s u b c o n t r a c t o r  s h a l l  pay  
a l l  m e c h a n i c s  and  laborers employed d i r e c t l y  
upon t h e  s i t e  of t h e  work, u n c o n d i t i o n a l l y  
and  n o t  less o f t e n  t h a n  o n c e  a week, and 
w i t h o u t  s u b s e q u e n t  d e d u c t i o n  or rebate on  

a c c o u n t ,  t h e  f u l l  amounts  a c c r u e d  a t  
=-T---- t i m e  o payment ,  computed a t  wage ra tes  n o t  
less t h a n  those s t a t ed  i n  t h e  adve r t i s ed  
s p e c i f i c a t i o n s ,  r e g a r d l e s s  of a n y  c o n t r a c -  
t u a l  r e l a t i o n s h i p  w h i c h  may be a l l e g e d  to 
e x i s t  be tween t h e  c o n t r a c t o r  or s u b c o n t r a c -  
tor  and  s u c h  laborers and mechan ics .  and 
t h a t  t h e  scale of wages t o  be paid s h a l l  be 
posted by t h e  c o n t r a c t o r  i n  a p r o m i n e n t  and 
e a s i l y  accessible place a t  t h e  s i t e  of t h e  
work * * *." (Emphasis  added.) 

As is e v i d e n t  from t h e  p l a i n  word ing  of t h i s  s t a tu t e ,  
t h e  workers i n v o l v e d  here had a s t a t u t o r y  e n t i t l e m e n t  to  
c e r t a i n  wage r a t e s  which are n o t  sub jec t  to  c o n t r a c t u a l  
m o d i f i c a t i o n s ,  and  i n d e e d  which are  n o t  w a i v a b l e  by t h e  
workers. Even i f  t h e  employees  d i d  attempt t o  waive  t h e i r  
s t a t u t o r y  e n t i t l e m e n t s  t o  t h e i r  appropriate  wage ra tes ,  
n e v e r t h e l e s s ,  u n d e r  s e c t i o n  l ( a )  of t h e  Davis-Bacon A c t ,  
40 U.S.C. S 2 7 6 a ( a )  (1982), t h e  c o n t r a c t o r  is s t i l l  l i a b l e  
€or t h e i r  f u l l  payment. 

M r .  Chabot a l so  a r g u e s  t h a t  some of t h e  l o w  wage ra tes  
were created by a former off icer  manager .  He f u r t h e r  a r g u e s  
t h a t  h e  had n o  knowledge of t h i s ,  and  t h a t  when h e  found o u t  
t h a t  t h i s  off ice  manager was fo rming  a b u s i n e s s  of he r  own 
d o i n g  t h e  same l i n e  of work,  he  i m m e d i a t e l y  t e r m i n a t e d  h e r  
employment.  T h e s e  a s s e r t i o n s ,  however ,  appear i n c o n s i s t e n t  
w i t h  M r .  Chabot 's  a r g u m e n t s  t h a t  t h e  lower wages were o p e n l y  
agreed t o  so a s  t o  o b t a i n  a d d i t i o n a l  jobs. 

F i n a l l y ,  M r .  Chabot  a r g u e s  t h a t  t h e  r e s t i t u t i o n  which  
h e  made h a s  imposed economic  h a r d s h i p  on h i s  f i r m ,  h i s  
f a m i l y  and h i m s e l f ,  and t h a t  t h e  i m p o s i t i o n  of t h e  deba rmen t  
s a n c t i o n  would compound these d i f f i c u l t i e s .  B u t ,  of c o u r s e ,  
deba rmen t  i s  a p e n a l  s a n c t i o n  d e s i g n e d  t o  impose economic 
h a r d s h i p .  
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Based on our independen t  r e v i e w  o f  t h e  record i n  t h i s  
matter,  w e  conc lude  t h a t  I n d u s t r i a l  Eng inee r s ,  Inc. ,  and 
Robert H. Chabot,  i n d i v i d u a l l y  and a s  P r e s i d e n t  of Indus -  
t r i a l  E n g i n e e r s ,  Inc . ,  d i s r e g a r d e d  t h e i r  o b l i g a t i o n s  t o  
t h e i r  employees under  t h e  Davis-Bacon A c t  i n  t h a t  t h e  under- 
payment of employees was i n t e n t i o n a l  a s  demons t r a t ed  by 
I n d u s t r i a l  E n g i n e e r s '  bad f a i t h  i n  t h e  f a l s i f i c a t i o n  of cer- 
t i f i e d  p a y r o l l  records. I n  a d d i t i o n ,  t h e  record demon- 
strates t h a t  I n d u s t r i a l  E n g i n e e r s ,  I n c . ,  i n t e n t i o n a l l y  
fa i led  to  pay i ts  employees a t  t h e  s t a t u t o r i l y  required 
compensa t ion  rates. W e  do n o t  f i n d  t h a t  t h e  a rguments  
raised by Mr. Chabot i n  h i s  l e t t e r  t o  u s  are  s u f f i c i e n t  to 
m i l i t a t e  a g a i n s t  i m p o s i t i o n  of t h e  debarment  s a n c t i o n  for 
t h e s e  s u b s t a n t i a l  v i o l a t i o n s  of t h e  s t a t u t e .  

Therefore, w e  order t h a t  t h e  names I n d u s t r i a l  Eng i -  
neers, Inc . ,  and Robert  H. Chabot,  i n d i v i d u a l l y  and a s  
P r e s i d e n t  of I n d u s t r i a l  E n g i n e e r s ,  Inc . ,  be i n c l u d e d  on a 
l i s t  t o  be d i s t r i b u t e d  t o  a l l  d e p a r t m e n t s  of t h e  Government, 
and ,  p u r s u a n t  to  s t a t u t o r y  d i r e c t i o n  ( 4 0  U.S.C. S 276a-2),  
no  c o n t r a c t  s h a l l  be awarded t o  them or t o  any f i r m ,  corpo- 
r a t i o n ,  p a r t n e r s h i p ,  or a s s o c i a t i o n  i n  which t h e y ,  or any o f  
them, have  an  i n t e r e s t  u n t i l  3 y e a r s  have  e l a p s e d  from t h e  
date  of p u b l i c a t i o n  of s u c h  l i s t .  

P Comptroller Genera l  
of t h e  U n i t e d  S t a t e s  
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